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EDITORIAL 

In the modern world technology keeps us 
hooked on to internet connectivity and 
Internet of Things (IOT). This is now 
indispensable and one cannot be totally 
detached from the world. The importance of 
connectivity would soon overwhelm us and 
we will not be able to liberate ourselves from 
the connectivity. This phenomenon would 
also breed a new set of crooks trying to abuse and steal into 
our private lives either as a stalker or a criminal. The 
international criminal jurisdiction is a complex web of issues 
transcending many national boundaries. We have covered a 
feature on the principles of international criminal jurisdiction 


We have had the pleasure of interviewing a leading Kings 
Counsel Michael Mansfield KC who is known as the ‘King of 
Human Rights work’ by the Legal 500. The London 
Guardian newspaper quotes him as 'The radical lawyer has 
become an icon in a disenchanted age, high profile victories 
take on a hallowed significance: the good guys against the 
rotten state... with a flourish of his insolence and a refusal to 
shut up, they flock to him, the disaffected, the inner city 
victims, Arthur Scargill, and he looks after them all. The 
Establishment loathes him.’ 


He has given his perspective on law and justice. 


Magna Carta was a Royal Charter drafted by Archbishop of 
Canterbury and endorsed and acceded to by King Jones 
during 12" Century to make peace between the unpopular 
King and a group of few Barons. We have shown the 
importance attached to the Magna Carta by the Supreme 
Court of India despite being a constitutional democracy. The 
Supreme Court of India highlighted the historical 
importance of rights enshrined in the Magna Carta. 


Judges of the Courts of highest authority are not infallible. 
Every judge is prone to make a mistake and a panel of 
Judges too could — through ignorance — omit an important 
matter which could have a material effect on the judgment 
rendered. We have covered a feature on the Doctrine of Per 
Incuriam. 


It is our earnest desire to provide as much legal literature as 
possible for the benefit of legal scholarship. 


Srinath Fernando, LLM(UK),LLM(Colombo) 
Editor-In-Chief/ Publisher 
5" January 2023 
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NOTICE TO UNIVERSITY PRESSES / 
BOOK REVIEWERS 


University Presses and Book Reviewers may 
contact the Magazine for book reviews on new 
law publications. The ideal word length should 
be around 1000 words in a clear format 
preferably on Word document. However if a 
longer review is needed prior consensus must 
be had as editing would vitiate the essence 
and the quality of the review. 


INTERVIEW — Michael Mansfield KC 


MEMOIRS OF A 
RADICAL LAWYER 


Michael Mansfield KC was called to the Bar in 1967. He then established Tooks 
Chambers in 1984 and became Queen’s Counsel in 1989 Michael has represented 
defendants in criminal trials, appeals and inquiries in some of the most controversial 
legal cases the country has seen, particularly where issues of Civil Liberty have arisen. 


Besides his legal work, Michael is also a Trustee of the mental health Charity, SOS 
Silence of Suicide, which he founded in 2015 with his wife Yvette. Barry George, 
accused of killing TV presenter Jill Dando; the family of Stephen Lawrence both in 
the private prosecution for murder and the Public Inquiry and the families of victims 
at the Bloody Sunday Inquiry in Derry and London. He also chaired an Inquiry into 
the “Shoot to Kill” policy in the North of Ireland at Cullyhanna. More recently he has 
successfully represented, Fatmir Limaj, the Deputy Prime Minister of Kosovo at the 
International Criminal Tribunal for the Former Yugoslavia in The Hague; successfully 
represented clients in the notable “Ricin” Trial, and “Shaken Baby” Appeals and 
Nabeel Hussain in the so-called “Fertiliser plot” trial; has acted for the family of Jean 
Charles de Menezes, shot by the Metropolitan Police in 2005 and Mohammed Al 
Fayed in his pursuit of the truth surrounding the death of his son, Dodi, and Princess 
Diana in Paris in 1997 as well as being involved in helping the family of solicitor 
Patrick Finucane, shot by agents of the British state, to seek a public judicial inquiry. 
Currently representing the family of Laurence Rush whose wife was killed in the 
Omagh bombing in his action against the Police in Northern Ireland and the 
Secretary of State for Northern Ireland. 
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Michael has represented many families 
at Inquests, including Tom Hurndall 
and James Miller, two British journalists 
murdered by the Israeli army, the 


Marchioness Disaster, the 
Deptford/New Cross Fire; the 
Lockerbie/ Dublin Monaghan 


bombings, and Michael Barrymore. 
Michael's past clients include: Angry 
Brigade; Phone Freak Network; Endell 
Street Squat; Incitement to 
Disaffection; Welsh Arson Conspiracy; 
QEIl Conspiracy; Price Sisters; Persons 
Unknown; Armenian Dissidents. 
Angela Cannings, the acquitted ‘cot 
death’ mother; Tahira Tabassum, 
acquitted widow of the first British 
suicide bomber in Israel; the Orgreave 
miners who were unjustly accused of 
riot during the miner's strike in 1984 
and Arthur Scargill. The Birmingham 
Six, who were released in 1991, nearly 
sixteen years after being wrongly 
convicted followed by the Cardiff 
Three; the Tottenham Three; the 
Winchester Three; the Bridgewater 
Four; the Cardiff Newsagents murder 
Appeal. Those in the ABC Official 
Secrets case and the Operation Julie 
drugs trial; Searle and others (cannabis 
joint possession); Ameer and Lucas 
(cannabis recycling). James Hanratty, 
hanged in 1962 for murder; Mattan 
executed for murder but exonerated 
on Appeal; ‘spy’ Michael Bettany; Frank 
Critchlow and the Mangrove; the 
Bradford 12 and the Newham 7 
against the National Front; Tottenham 
Riots trial; Dr O'Shea; Brighton 
Bombing and Resorts Conspiracy, Sikh 
Conspiracy to murder Indian Prime 
Minister. Robbers in the Knightsbridge 
Heist; Ronnie Knight; cases related to 
Operation Countryman; Colin Wallace, 
The “Camberwell”, ‘Torso’, ‘Big H”, 
M25, Eddie Gilfoyle, Morris murder 
trials and Appeals; Judith Ward; Iraqi 
dissidents fleeing Saddam Hussein; 
Turkish and Kurdish exiles; Palestinians 
charged with the Israeli Embassy 


bombing in London and Ruth Ellis, the 
last woman to be hanged in Britain. 
Ref. 
https://nexuschambers.com/michael- 
mansfield-qc 


KC — The King’s Counsel Magazine: 
Michael Mansfield, what a great 
pleasure it is to interview a celebrated 
criminal lawyer in UK. You have had 
the opportunity of representing or 
rather defending many criminal cases 
and some have attracted wide press 
coverage. We trust you could throw 
light on many issues concerning the 
intricacies of criminal prosecutions and 
defending clients. Mr. Mansfied, tell us 
first how you took law as your 
preferred profession, your youth life at 
Keele University and your decision to 
enter Gray’s Inn, etc. 


Michael Mansfield KC: It was the 
experience of my law abiding mother 
being falsely accused of a parking 
offence which she defended 
successfully herself and the influence 
of an American TV series called the 
‘Defenders’ which afforded a voice for 
those who felt disempowered. 


KC — The King’s Counsel Magazine: In 
your Memoirs you said you studied 
Philosophy, what drove you to study 
Philosophy and | wonder whether it 
gave you a different perspective on the 
dynamics within a society and to have 
a philosophical critique of the life and 
society at large. Do you think studying 
Philosophy must have had some 
influence on your legal reasoning as 
well? 


Michael Mansfield KC: When | went to 
University it was a subject about which 
| knew nothing. Keele had a 
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revolutionary approach to higher 
education and the first year of a four 
year degree course was discovering 
other disciplines before you chose a 
specialism. Philosophy was a 
challenging and remains the most 
important decision | took. Knowledge 
is about where to look and what 
questions to ask. It is not about an 
encyclopedia of data retention. Lateral 
thinking is the point... outside the box. 


KC — The King’s Counsel Magazine: 
You have had an opportunity to 
defend high level prosecutions at the 
International Criminal Tribunal for 
Yugoslavia at The Hague, where you 
were a defence counsel for the former 
Deputy Prime Minister of Kosovo. What 
was your experience defending such 
high profile cases at The Hague. Were 
there ever any impediments for you to 
proceed with your case or whether 
you have been given access to all the 
records that a defence counsel must 
possess? What were your professional 
experiences if you may care to share 
with us? 


Michael Mansfield KC: It was a privilege 
to participate in an extremely 
important process brought about by 
the inequities of the World War Il. The 
need to litigate infringements of 
international law, genocide, war 
crimes and crimes against humanity 
and ensure accountability was a duty 
owed to all. Presenting the case is one 
thing but having the burden of 
assembling the defence evidence in a 
foreign jurisdiction is hugely onerous. 


KC - The King’s Counsel Magazine: 
You also represented the victims of the 
Bloody Sunday massacre at the Public 


Inquiry. What are your thoughts on 
the entire episode of the Bloody 
Sunday Inquiry? Have you been 
content with the Public Inquiry that it 
was conducted fairly and impartially 
and that there had not been a 
miscarriage of justice. 


Michael Mansfield KC: The original 
public inquiry by the Lord Chief Justice 
Lord Widgery was a whitewash to 
protect the British Government and its 
army. The second one brought about 
by the enduring efforts of the families 
of the innocent Derry citizens who 
were unlawfully killed was quite 
different and took care to examine not 
just the events of the day but the 
historical context in which events had 
played out. 


KC - The King’s Counsel Magazine: 
Any lawyer would envy that you 
represented the main accused of the 
Lockerbee bombing’ the Libyan 
national AL Megrahi' at the specially 
constituted court in Holland. You must 
have been contacted by the accused 
party because of your track record as a 
leading criminal lawyer with a trail of 
successes at the trials. This was yet 
another feather in your cap and on 
your professional standing. What are 
your thoughts if you may go back 
down the memory lane? 


Michael Mansfield KC: | was contacted 
by a group of Lockerbee survivors and 
those representing the accused to be 
an official observer at the trial which 
had become highly charged and was 
at risk of political influences. 


! The Guardian Newspaper London, 
https://www.theguardian.com/uk/2001/aug/09/lo 
ckerbie.rebeccaallison 


KC The King's Counsel Magazine - January 2023-05 


KC — The King’s Counsel Magazine: 
You have produced very interesting 
anecdotes in your book Memoirs of a 
Radical Lawyer, published by 
Bloomsbury. What made you so radical 
in legal reasoning? What is the secret 
behind being radical and critical in 
legal reasoning? All legal practitioners 
are supposed to be critical but you 
seem to have an exceptional ability as 
is evinced from a number of cases 
represented by you. Please elaborate. 


Michael Mansfield KC: Very simply it 
has been a desire to ensure that 
uncomfortable questions get asked 
because the establishment always has 
a vested interest in maintaining the 
status quo. 


KC — The King’s Counsel Magazine: In 
your Memoirs - if | may quote the 
passage — “That people who pursue 
dangerous activities purely for 
themselves, and who are not 
endangering anyone else, should not 
be criminalized. | have shifted position 
since then, because it is almost 
impossible to postulate any activity 
that can be isolated in such a way that 
it can have no effect on anyone else.” 
Would you please elaborate on this as 
this seems to border on moral 
philosophy and civil liberties? This also 
has a direct bearing on the Human 
Rights Act. What are your thoughts 
now on this issue? Would you now go 
back to your original thought or do 
you find this is an oxymoron. 


Michael Mansfield KC: No person is an 
island unto themselves. Our every 
thought and action has an effect on 
others. To that extent our laws must 
reflect and take account of the societal 


context. | have little time for the 
libertarian approach which is just 
another way of expressing the survival 
of the fittest. 


KC — The King’s Counsel Magazine: 
You have had a long journey dealing 
with the Judiciary of UK and the 
criminal justice system. What did you 
discover thus far as being a lacuna in 
the UK criminal justice process and 
what advice would you proffer to the 
UK Government on improving the 
criminal justice system. 


Michael Mansfield KC: The major 
lacuna is now funding. Legal air has 
been drastically cut over the last 
decade which means that access to 
justice is restricted and we have one 
law for the rich and another for the 
poor. 


KC — The King’s Counsel Magazine: In 
your Memoirs you mention of having 
represented a large number of clients 
on drug abuse charges. You have also 
been an advocate of decriminalizing 
the cannabis and in some cases you 
had been a volunteer assisting drug 
addicts. What is your overall 
assessment of this phenomenon of 
addiction, prosecution, victim 
assistance, rehabilitation and the root 
causes of the drug abuse. 


Michael Mansfield KC: Dependence 
on drugs some lawful and others 
unlawful is a thoroughly destructive 
force which undermines the power of 
the individual to create and develop a 
positive environment for all. 


KC — The King’s Counsel Magazine: 
Looking back at the serious of events 
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in your life, what do you attribute your 
success and why it is so. 


Michael Mansfield KC: A sense of 
fairness and a sense of humor. 


KC — The King’s Counsel Magazine: 
Finally Mr. Mansfield, what advice 
would you give a young criminal 
lawyer on the art of advocacy and the 
skills in cross examination? No doubt 
you must have developed your own 
way of eliciting truth. 


Michael Mansfield KC: First and 
foremost, careful observation followed 
by listening scrupulously to the answer 
which invariably has avoided the 
question altogether then ask if they 
can recall the question?. 


Michael Mansfield KC: No 
person is an island unto 
themselves. Our every 
thought and action has an 
effect on others. To that 
extent our laws must 
reflect and take account 


of the societal context. I 
have little time for the 
libertarian approach 
which is just another way 
of expressing the survival 
of the fittest.. 
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OFFENCES ON BOARD A SHIP OR CRIMES COMMITTED 


AT SEA - CRIMINAL JURISDICTION 


Prosecuting crimes committed at sea is a 
complex issue as it deals with foreign 
national, foreign registered ships and 
the jurisdiction. A successful 
prosecution requires evidence and then 
evidence or eye witnesses are required 
to be cross examined. Their presence is 
required. If a crime is committed on 
board a vessel anchored in a port of a 
country. Does this entail detaining the 
persons suspected and whether 
evidence of a crime is required to be 
conducted on board a vessel such as 
collecting scientific data etc ? The 
complexity of prosecuting such a crime 
is very complex. The jurisdiction of a 
state does entail that it can enforce its 
laws over a perpetrator or victim of a 
crime. If a crime occurs within their 
territory, if one of its citizens is involved, 
it can enforce its own jurisdiction or if 
the crime has an impact on national 
security of a country or terrorist related 
then multiple nations could prosecute 
the offender. It would be a difficult task 
to figure out who has jurisdiction over 
a crime and requires the consideration 
of many different factors such as 
cooperation from another 
Government, prior diplomatic relations, 
reciprocity, state of relations between 
the nations. This includes multiple 
factors such as the state that has 
territory over the ports and seas, 
nationalities involved, the flag state of a 
ship on which the crime has been 
committed. 


PORT STATE JURISDICTION 

The Territorial Sea Baseline (TSB) where 
crimes are committed within 12 
nautical miles marks the coast and 
territorial sea as per the definition in 


the UN Convention of the Law of Sea 
(UNCLOAS). Any waters within this 
border are within the jurisdictional 
realm of the state. The laws of a port in 
which a vessel is calling on or has 
visited will be applied to the said vessel. 
If a crime is suspected to have been 
committed on board a ship or involved 
in any dubious activity at sea (Eg: 
smuggling contraband) in international 
waters, the next port in which the 
vessel will call over, will then also have 
jurisdiction to commence investigation 
and prosecution . The Master of the 
vessel is duty bound to inform any 
incident to the  next-port _ state, 
assuming there is no complicity of the 
Master of the Vessel. 


COASTAL STATE JURISDICTION 

If a vessel is sailing through a country’s 
territorial sea, which includes innocent 
passage (as was the case with the 
Italian tanker crew having shot two 
fishermen in Indian waters)’, which is 
well within 12 nautical miles (nm) from 
the TSB, any crime committed on board 
or otherwise will be under the 
jurisdiction of that state. The coastal 
state has an obligation to initiate an 
investigation if there is a clear breach 
of the law. A state has full investigative 
powers and if it is involving terrorist, 
national security or narcotics trafficking 
its jurisdiction is further strengthened. 


JURISDICTION IN THE CONTIGUOUS 
AND EXCLUSIVE ECONOMIC ZONES 

The contiguous zone is a demarcation 
between 12 to 24nm from the baseline. 
Any laws that are applicable within the 
territorial sea are also extended to this 
zone. The exclusive economic zone 
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(EEZ) is the area beyond the territorial 
sea within 200nm from the baseline. 
This jurisdiction however can be 
ignored if the Navy or Coast Guard 
have deployed in hot pursuit of an 
offender or a vessel. There has been 
ambiguity as to the extent of the 
exercise of jurisdiction over economic 
and environmental crimes alone. This 
however is a tricky area where criminal 
jurisdiction could be further extended 
on the ‘effects doctrine’. The 
international criminal jurisdiction 
extended on five principles such as 
effects or protective doctrine, 
nationality and territorial principal and 
also on ‘universal jurisdiction’. If in case 
a war criminal is suspected to have 
been traced to a ship’s crew any 
country can prosecute war criminals. 


JURISDICTION 
NATIONALITY 
If a state claims that one of its nationals 
has committed a crime against its own 
national or victim is from its own 
national, a state can initiate 
prosecution. An American citizen 
becomes victim of a terror incident. The 
American government has the 
jurisdiction to initiate prosecution but 
this would entail collecting evidence. If 
the state in which the suspect resides 
and if the American Government has 
good diplomatic relations and if the 
state has had a good reputation of 
having judicial independence and rule 
of law, it would be preferable for the 
American Government to rely on the 
other state for the prosecution. A 
prosecution requires the presence of 
witnesses and scientific evidence. The 
practical issues would emerge if there 
are multiple layers of prosecution such 
as planning in a different state, funding 
had been done in yet another state 
and actual execution in a different 


BASED ON 


state. Terrorist crimes and narcotics 
trafficking for instance are meticulously 
planned by criminals. They would do 
everything to hide their operations. In 
some cases complicity of prosecuting 
authorities could also be seen. The 
corrupt state officials could suppress 
evidence or destroy vital evidence for a 
successful prosecution. In some states, 
international conventions may not 
have been ratified and compelling a 
country to ratify such treaties might 
involve political and constitutional 
issues that would damper prosecutions. 
One such example was the hijacking of 
an Italian registered ALITALIA aircraft 
when it was en route from New Delhi 
India to Tokyo Japan. When the flight 
was airborne it was hijacked and had 
to make an emergency landing at 
Bangkok Airport in compliance with 
the demands by the hijacker who 
happened to be a Sri Lankan national. 
At the time Government of Sri Lanka 
had not ratified the aviation security 
conventions. The Government of Sri 
Lanka then had the political will to 
push through such legislation with 
retrospective effect hence the 
Government of Sri Lanka was able to 
prosecute the hijacker successfully. 
International pressure was also 
brought to bear upon the Government 
of Sri Lanka to prosecute the hijacker as 
his demands had been met by the 
Government of Italy. The crimes went 
against morality of tolerating a crime of 
international proportion." 


FLAG STATE JURISDICTION 

Extraterritorial jurisdiction can be 
extended by a flag state when a crime 
is committed on the high seas. The flag 
state, according to UCLOAS definition, 
is the country where a vessel is 
registered in compliance with 
international laws or maritime 
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regulations. A flag state does have the 
jurisdiction to prosecute any crime 
committed on board. This does apply 
even if the vessel is outside of the 
state’s territorial waters. There has 
been a raft of issues confronted by the 
flag states in the investigation of crimes 
committed outside its borders as that is 
predicated on the political will, 
available resources, and the complexity 
of the crime. 


PASSIVE PERSONALITY PRINCIPLE 

Customary international law does 
recognize the right of a state to 
prosecute a criminal if one of its citizens 
has been a victim. A State can regulate 
the conduct of its own citizen's when 
they are overseas. The controversial 
issue under this doctrine is that a State 
can punish a foreign citizen if a crime 
had been perpetrated against its own 
citizen in a foreign country. The exercise 
of passive personality jurisdiction is 
predicated upon the nationality of the 
victim. Passive personality jurisdiction is 
therefore arguably the most 
controversial issue in international 
criminal jurisdiction. A number of states 
of expressed displeasure over this theory 


as it would impinge on the sovereignty 
of the state in which the crime has been 
perpetrated. However there is some 
understanding among States that this 
doctrine should be extended to 
prosecution of terrorists and narcotics 
peddlers." One drawback in this 
doctrine is that it deprives potential 
defendants of notice that their conduct 
in a foreign soil has been criminal until 
they come to know through judicial 
notice. However this will not exculpate 
any of any serious crime irrespective 
where it has been committed. No 
traveller is presumed to have known the 
criminal law of a state in which one 
travels and there is no prior condition 
for that. Third, critics of passive 
personality jurisdiction argue that it is 
impractical. The other practical issue is 
whether the requesting country would 
let a citizen be handed over to anther 
country without an extradition treaty. 
The right to defend oneself is a human 
rights guaranteed in the constitution. If 
a State is complying with a request from 
a foreign state then assurance must be 
had to protect the offender of his or her 
legal rights. 


' Republic Of Italy The Ambassador of Italy vs Union Of India & Ors on 4 September, 2012 , Available at 
https://indiankanoon.org/doc/78409161/ accessed 28 December 2022 

" Ekanayake v Attorney General of Sri Lanka, Available at https://www.lawnet.gov.lk/wp- 
content/uploads/20 16/1 1/008-SLLR-SLLR-1987-1-EKANYAKE-v.-THE-ATTORNEY-GENERAL.pdf accessed 


28 December 2022 


He Geoffrey R. Watson, The Passive Personality Principle, 28 TEX. INT'L L. J. 1 (1993). 
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DOCTRINE OF PER INCURIAM. COULD THE DOCTRINE OF PRECEDENT BE 
RECOGNISED IN THE FACE OF AN APPARENT MISTAKE IN A PREVIOUS 


DECISION? 


No rigidity could be applied to the 
doctrine of precedent. Nor can specific 
rules be adopted for the ascertainment 
of the ratio decidendi of a particular 
case, as there could be both the ratio 
and coupling of obiter dicta. This article 
seeks to flesh out the truth of reference 
to the meaning of the phrases ‘decisions 
per incuriam’ and precedents ‘sub 
silentio’. In Morelle v Wakeling (1955) 2 
QB 379 Sir Raymond Evershed MR 
argued that per incuriam as being ‘a 
general rule the only cases in which 
decisions should be held to have been 
given per incuriam are those of 
decisions given in ignorance or 
forgetfulness of some inconsistent 
statutory provisions or of some authority 
binding on the court 'concerned so that 
in such cases some part of the decision 
or some step in the reasoning on which 
it is based is found, on that account, to 
be demonstrably wrong. This definition 
is not necessarily exhaustive, but cases 
not strictly within its which can properly 
be held to have been decided per 
incuriam must, in our judgment, 
consistently with the stare decisis rule 
which is an essential feature of our law, 
be in the language of Lord Green MR of 
the rarest occurrence. 


Black's law dictionary defines per 
incuriam as ‘through inadvertence”. 
Lord Goddard CJ in Huddersfield Police 
Authority v Watson had elaborated that 
if the statutes had not been brought to 
the notice of the courts attention and 
that decision of the court had been 
rendered without regard to the existing 


law then the decision had been arrived 
at through sheer ignorance and could 
thus be called a decision which had 
been rendered per incuriam. This is the 
crux of the matter. Could a lower court 
be under an obligation if the higher 
court had made an error and whether 
the error had not yet been 
extinguished? Could the lower court 
then be bound by the doctrine of 
precedent/ stare decise In the Supreme 
Court of Sri Lanka Kariyawasam v 
Priyadarshani," Wijetunga J referred to 
Gunasena v Bandaratillake and 
observed that ‘The phrase per incurriam 
has been defined in Whertons’ Law 
Lexicon. 13th edition at page 645, as 
thorough want of care. An order of the 
court obviously made through some 
mistake or under some misapprehension 
is said to be made per incurriam. 
Classen’s Dictionary of Legal Words and 
Phrases, 1976 edition defines per 
incurriam at page 137 as by mistake or 
carelessness, therefore not purposely or 
intentionally.” Having regard to the 
above definitions and the many 
instances where the court has held that 
it has stated per incurriam in situations 
which do not come within Lord 
Goddard's definition, | think the facts 
and circumstances of the instant case 
may well be regarded as coming within 
the broader parameters of the concept 
of per incurriam. Even otherwise, as the 
earlier Judgment contained a manifest 
error, the court of Appeal had inherent 
power to correct the same, in order that 
a party did not suffer by reason of a 
lapse on the part of the court. The 
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procedure adopted by the Court of 
Appeal was what it considered most 
appropriate in the circumstances. | see 
nothing objectionable in that 
procedure.” Dissanayake J further stated 
that “Having regard to the above 
definition of “per incurriam” order and 
the many instances where the Courts 
have held that “per incurriam” orders 
have to be corrected, | think the facts 
and circumstances of the instant case 
warrant the exercise of inherent powers 
of this Court to rectify the mistake made 
in the judgment of Justice 
Wigneswaran, to prevent injustice to be 
caused to the plaintiff appellant- 
petitioner”. He went on to say that ‘No 
man shall be put in jeopardy by a 
mistake made by a court’. Sri Lanka is 
governed by a constitutional mandate 
whereas during the British colonial time 
the English precedents were heavily 
relied upon. Though Sri Lanka still 
referes to English precedents the 
Supreme Court of Sri Lanka is bound to 
give primacy to the constitutional rights 
of people hence it has inherent 
jurisdiction to overturn any precedent if 
the case had been decided through 
inadvertence. 


An interesting argument was advanced 
by K Balasankaran Nair in his book Law 
of Contempt of Court in India,” in which 
he argues that ‘by refusing to follow a 
well settled precedent, the lower court 
not only commits contempt of court but 
also refuses to perform a constitutional 
obligation. A question may arie whether 
disobedience of a precedent even if it is 
per incuriam will amount to contempt of 
court.’.....also in per incuriam decisions 
there is no binding precedent because 
the court arrived at the conclusion 
without analysing proper earlier 
decisions. The court should have in such 
context the privilege of distinguishing, 


which cannot be viewed as 
disobedience. The act of distinguishing 
is a significant right of a judge whose 
prime consideration should be to 
uphold justice in the light of law. 
Therefor a judge may feel a compulsion 
to refuse to follow a precedent which by 
per incuriam. This act of distinguishing 
may save he judge from contempt 
proceedings but express refusal to 
follow well settled precedent will attract 
contempt of jurisdiction. 


Prof. Niamh Connolly argues that “a 
court may be justified in refusing to 
follow a precedent if there was a severe 
defect in the original authority. This 
means more than that the previous 
decision must have been wrong. The 
defects which justify disregarding a 
precedent include insufficient authority 
having been pleaded or submissions 
being incorrect, or the judge having 
misunderstood an important element. A 
decision can be stigmatized as per 
incuramif it failed to consider “a 
relevant argument, an important judicial 
precedent or a relevant statutory 
provision”. For example, Geasley v 
DPP concerned a precedent which was 
clearly decided in ignorance of the law: 
it turned on a statutory wording which 
was no longer in force at that time.This 
defect entitled the later judge to refuse 
to follow it. InRe Worldport Ireland 
Limited, decided in 2005, Clarke J stated 
that a “clear error in the judgment” 
might suffice. He also indicated that the 
age of the precedent is relevant where 


the law has subsequently 
advanced.~ Another case asks whether 
the precedent is “manifestly 


wrong”. More recently, some judges 
may be applying a more liberal 
approach, which could apply where 
there is a disagreement about the law 
between courts of the same 
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level. In EC v Clinical Director of the 
Central Mental Hospital, Hogan J 
emphasises the need for caution and 
respect in departing from a precedent of 
the same level, before setting out the 
reasoning which compels him to a 
contrary solution.Similarly, inXA v 
Minister for Justice,he states that the 
matter is so fundamental that he cannot 
follow another High Court precedent 
with which he disagrees’ 


Comparative jurisprudence 
Supreme Court of India 


Now we deem it imperative to examine 
the issue of per incuriam raised by the 
learned counsel for the parties. In Young 
v. Bristol Aeroplane Company Limited 
(1994) All ER 293 the House of Lords 
observed that ‘Incuria’ literally means 
‘carelessness’. In 
practice per incuriam appears to 
mean per ignoratium. English courts 
have developed this principle in 
relaxation of the rule of stare decisis. The 
‘quotable in law’ is avoided and ignored 
if it is rendered, “in ignoratium of a 
statute or other binding authority. The 
same has been accepted, approved and 
adopted by this court while 
interpreting Article 141 of the 
Constitution which embodies the 
doctrine of precedents as a matter of 
law. 

"In Halsbury's Laws of England (4th 
Edn.) Vol. 26: Judgment and Orders: 
Judicial Decisions as Authorities (pp. 
297-98, para 578) per incuriam has been 
elucidated as under: "A decision is 
given per incuriam when the court has 
acted in ignorance of a previous 
decision of its own or of a court of 
coordinate jurisdiction which covered 
the case before it, in which case it must 
decide which case to follow (Young v. 


Bristol Aeroplane Co. Ltd., 1944 KB 718 
at 729 : (1944) 2 All ER 293 at 300). 


Supreme Court of Canada 
R. v. Sullivan, 2022 SCC 19 


“Instead, Boswell J. should have looked 
to the substance of Dunnto determine 
Whether it had been overruled by a 
higher court, had been decided per 
incuriam or had been taken in exigent 
circumstances. That would have 
revealed that Dunndid not engage 
whatsoever with the earlier Ontario 
decision in &. v. Decaire, [1998] OJ. No. 
6339 (QL) (C.J. (Gen. Div.}), that upheld 
the constitutionality of s. 33.1. 
Since Dunndid not apply the Spruce 
Mills criteria to determine whether it was 
permissible to depart 
from Decaire, Dunnwas a decision per 
incuriam and did not need to be 
followed. The trial judge should have 
then reviewed the substance 
of Decaireto determine whether that 
decision should be followed based on 
the Spruce Mills criteria. That would 
have revealed that Decaire considered 
the appropriate statutes and authorities 
in reaching the conclusion 
that s. 33.1 infringed ss. 7 and 11(d) of 
the Charter but was upheld unders. 1. 
There is also no indication 
that Decairewas rendered in exigent 
circumstances. The trial judge therefore 
should have followed Decairein the 
constitutional ruling. Of course, on 
appeal, the Court of Appeal was not 
bound to follow Decaireor any other 
first instance superior court decision” 


“Varying standards have been invoked 
to define when departure from prior 
precedent is appropriate, for example if 
it is plainly wrong, when there is good 
reason for doing so or in extraordinary 
circumstances. These qualitative tags are 
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susceptible of extending to almost any 
circumstance and do not provide precise 
guidance. These terms should no longer 
be used. Judicial comity as well as the 
rule of law principles supporting stare 
decisismean that prior decisions should 
be followed unless the Spruce 
Mills criteria are met. Trial courts should 
only depart from binding decisions 
issued by a court of coordinate 
jurisdiction in three narrow 
circumstances: the rationale of the 
earlier decision has been undermined by 
subsequent appellate decisions; some 
binding authority in case law or some 
relevant statute was not considered; or 
the earlier decision was not fully 
considered, for example if it was taken in 
exigent circumstances. Where a judge is 
faced with conflicting authority on the 
constitutionality of legislation, the judge 
must follow the most recent authority 
unless one or more of these three 
criteria are met. These criteria do not 
detract from the narrow circumstances 
in which a lower court may depart from 
binding vertical precedent”. 


“An application of the doctrine of 
horizontal stare decisisto C's case 
illustrates how these criteria should 
work in practice. R v. Dunn(1999), 28 
C.R. (5th) 295, did not engage with an 
earlier Ontario decision that upheld the 
constitutionality of s. 33.1 and Dunndid 
not apply thecriteria to determine 
whether it was permissible to depart 
from that precedent; therefore it was a 
decision per incuriam and did not need 
to be followed. The earlier decision 
considered the appropriate statutes and 
authorities in reaching the conclusion 
that s. 33.1 infringed ss. 7 and 1 1(d) of 


the Charter but was upheld 
under s. 1 and there is no indication that 
it was rendered in exigent 


circumstances. Therefore, that decision 


should have been followed by the trial 
judge in the constitutional ruling in C's 
case. On appeal, however, the Court of 
Appeal was not bound to follow any 
first instance superior court decision”. 


The adoption and the entrenchment of 
the 1982 Charter of Rights and 
Freedoms has effectively put a lid on 
common law precedent because Charter 
is an umbrella which shields the citizen 
from being exposed to judicial adoption of 
a previous decision and thus jeopardizing 
the rights of the Charter. It has reinforced 
the need for overturning earlier 
decisions that are patently inconsistent 
and entails further judicial scrutiny and 
interpretation of various rights enshrined 
in the Canadian Charter. It would be 
pertinent to revisit the dicta of Binnie J. 
said for a unanimous Supreme Court as 
quoted by Debra Parkes . Debra Parkes 
does raise an important issue which 
concerns not only the Canadian 
jurisprudence but it strikes at the heart of 
common law recognition of stare decisis as 
it can have a deleterious influence if the 
previous case had been decided per 
incuriam. If the mistake had not as yet 
been discovered its continued application 
in other cases would create further 
confusion and affect the litigants. This is an 
argument which pervades the whole 
rationale of adopting stare decisis. 


The constitutional governance takes 
primacy over other rights and doctrines 
which had been introduced through 
practice in England. The Canadian 
judiciary especially lower courts too are 
bound by the Canadian Charter. Hence if 
one goes by that argument, common law 
precedents could very well be jettisoned 
by the lower courts and allow 
preeminence to Charter rights from the 
lower courts itself. That does not amount 
to contempt of court of the higher courts 
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because judiciary is bound to follow the 
charter rights. Yet another counter 
argument would be how could a lower 
court ignore the decisions of a higher 
court and be subject to criticism for having 
defied the rule of law. The Canadian 
citizens are concerned with their charter 
rights than the common law dictates. The 
common law principles have been 
superseded by the Charter. The Charter is 
a political document hence it has greater 
legitimacy than the common law origins 
and principles. This is not an argument to 
repudiate common law altogether. It has 
its own milestones to be celebrated for 
example the Anisminic v Foreign 
Compensation Commission are some of 
the best thinking emanating from 
common law principles. Wednesbury 
principle yet another celebrated case. 
Nevertheless where countries are 
governed by Charter rights and 
constitutions must be circumspect in 
applying common law principles as it can 
have an unsettling feeling of jeopardizing 
the rights of people. The Judiciary is bound 
to uphold human rights conventions as 
ratified and adopted through domestic 
legislation by the countries. 

Debra Parkes quotes Binnie J in R. v. 
Henry: 


The Court’s practice, of course, 
is against departing from its 
precedents unless there are 
compelling reasons to do so.... 
Nevertheless, while rare, 
departures do occur. In are not 
immutable, even in the 
absence Clark v. Canadian 
National Railway Co., it was said 
that “[t]his Court has made it 
clear that constitutional 
decisions of constitutional 
amend-ment” and in the 
Charter context the Court in 
United States v. Burns effectively 


overturned the result (if not the 
reasoning) in Kindler v. Canada 
(Minister of Justice) and Ref- 
erence re Ng Extradition (Can.). ... 
The Court should be 
particularly careful before revers- 
ing a precedent where the 
effect is to diminish Charter 
protection.” 


Supreme Court of Ireland 
The State (Quinn) v. Ryan IIR (1965) 
Walsh J. 


“To my mind the absence of such an 
express provision is an indication that 
the People in enacting this Constitution 
and the Oireachtas in amending it 
within the period limited by the 
transitory provisions of the Constitution, 
Which have since expired, had no 
intention of creating by inference only a 
situation in which a decision of this 
Court upon the interpretation of the 
Constitution could be altered only by 
way of a national referendum for the 
purpose of amending the Constitution. 
Far from being daunted by this 
formidable but inescapable conclusion 
arising from their submissions counsel 
for the Attorney General and for the 
respondents urged that this was the 
position envisaged by the Constitution. 
Having regard to the express provision 
of the Constitution | have no hesitation 
in rejecting the submissions which lead 
to such a conclusion. This is not to say, 
however, that the Court would depart 
from an earlier decision for any but the 
most compelling reasons. The 
advantages of stare decisis are many 
and obvious so long as it is remembered 
that it is a policy and not a binding, 
unalterable rule. Acts of the Oireachtas 
are, as | have already stated, presumed 
to be valid and not repugnant to the 
Constitution under which they were 


KC The King's Counsel Magazine - January 2023-15 


enacted. If, therefore, an Act or a section 
of an Act is unsuccessfully challenged as 
to its validity, the rejection of that 
challenge is not what gives validity to 
the Act. The Act continued to enjoy its 
original presumption of validity. A 
challenge to an Act based on a 
particular ground or upon several 
particular grounds does not ordinarily, if 
ever, involve an examination of every 
possible ground of invalidity and the 
decision of a Court in rejecting the 
challenge is a_ decision that the 
presumption of validity has not been 
displaced by any of the grounds 
advanced in support of the challenge. In 
contrast, the Constitution expressly 
provides in the case of Bills referred to 
the Supreme Court that by the 
operation of Article 26 and Article 34, 
section 3, sub-section 3, of the 


' Morelle v Wakeling (1955) 2 OB 379, 


Constitution a decision of this Court 
concludes all points in respect of the Bill 
or a provision of the Bill, as the case 
may be, which is referred to it. In such 
ease this Court gives an advisory opinion 
upon a reference unlimited as to 
grounds with the consequence that if in 
the opinion of this Court the Bill or the 
specified provision thereof is not in any 
respect repugnant to the Constitution or 
to any provision thereof, the President 
shall sign the Bill. One can therefore 
readily appreciate that the reason for 
such an express provision in the 
Constitution was to avoid the anomaly 
of a judicial review of legislation which 
only became law upon the advice of this 
Court after an unrestricted examination 
of the measure which thus acquired 
validity from the judgment of this 
Court”. 


" Henry Campbell Black, A Dictionary of Law West Publishing 1891 


" Available at https://www.lawnet.gov.|k/wp-content/uploads/20 16/1 1/028-SLLR-SLLR-2004-V- 
1-KARIYAWASAM-v.-PRIYADARSHANI.pdf accessed 16 December 2022 


“ Balasankaran Nair, Law of Contempt of Court in India, Atlantic Publishing and Distributors, 


New Delhi India, 2004, p.249 


Y Connolly, N. (2015). The Prospective and Retrospective Effect of Judicial Decisions in Ireland. In 
E. Steiner (Ed.), Comparing the Meee Effect of Judicial Rulings Across Jurisdictions. 
ff 


open at https; 


decisions-in-ireland/ accessed 26" wean 2022 


“ Debra Parkes, Precedent Unbound Contemporary Approaches to Precedent in Canada, 


Manitoba Law Journal Volume 32 No. 1 , p.136 
“ The State (Quinn) v. Ryan IIR (1965) Walsh J. 
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SUPREME COURT OF INDIA ON THE MAGNA CARTA 


Raja Ram Pal vs Speaker, Lok Sabha & 
Ors on 10 January, 2007 

C.K.Thakker J., 

ENGLISH LAW English Constitution was 
neither established by any single action 
nor on any particular day. It has grown 
from the political institutions of people 
who respected monarchy but equally 
insisted for democracy and 
parliamentary institution. The origins of 
parliamentary privileges are thus 
inextricably intertwined with the history 
of Parliament in England; and more 
specifically, the battle between English 
Monarch and Parliament; between the 
House of Commons and House of Lords 
as also between Parliament and Courts. 
Parliament emerged in the thirteenth 


century. English legal history traces its 
roots in Magna Carta. Magna Carta had 
been described as a ‘constitutional myth’ 
because it was a document which came 
into existence on account of grievances 
of feudal magnates (barons) (Ann Lyon : 
‘Constitutional history of the United 
Kingdom, (2003); p:39]. 
The Magna Carta declared that the King 
was not above the law. 


In its creative sense, in England the 
House did not sit down to build its 
edifice of the powers, privileges and 
immunities of Parliament. The evolution 
of English Parliamentary institution has 
thus historical development. It is the 
story of conflict between Crown's 
absolute prerogatives and Commons’ 
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insistence for powers, privileges and 
immunities; struggle between high 
handed actions of Monarchs and 
People's claim of democratic means and 
methods. Parliamentary privileges are 
the rights which Houses of Parliament 
and members possess so as to enable 
them to carry out their functions 
effectively and efficiently. Some of the 
parliamentary privileges thus preceded 
Parliament itself. They are, therefore, 
rightly described by Sir Erskine May as 
‘fundamental rights’ of the House as 
against the prerogatives of the Crown, 
the authority of ordinary Courts of Law 
and the special rights of the House of 
Lords. 


Initially, the House simply claimed 
privilege. They neither made request to 
the Crown for their recognition nor to 
Courts for their enforcement. 
Parliamentary privileges in that sense are 
outside the law, or a law unto 
themselves. For instance, the House 
would not go to Crown or to Court for 
release of its member illegally detained. 
It would also not pray for a writ of 
habeas corpus. It would simply 
command the Sergeant-at-Arms with 
the ceremonial mace to the prison and 
get the Member released on its own 
authority. As Holdsworth ('A History of 
English Law’, Second Edition; pp.92-93), 
stated; "It was the privilege of the House 
which enabled it to act freely, to carry 
on the controversy with the King in a 
Parliamentary way, and thus to secure a 
continuous development of 
constitutional principles. It is, therefore, 
not surprising to find that the earliest 
controversies between James | and his 
Parliaments turned upon questions of 
privilege, and that these same questions 
were always in the forefront of the 
constitutional controversies all through 
this period". He also added that 


Parliament asserted and used its 
privileges to win for itself the position of 
a partner with the King in the work of 
governing the State. Sir Edward Coke 
was in favour of 'High Court of 
Parliament’ having its law and was of 
the view that the matters decided in 
Parliament were not part of Common 
Law. He observed that it was not for a 
Judge to judge any law, custom or 
privilege of Parliament. The laws, 
customs, liberties and privileges of 
Parliament are better understood by 
precedents and experience than can be 
expressed by a pen. 

225. K was a District Surgeon and 
Manager of Hospital while C was a 
Member of Assembly of Newfoundland. 
C made certain adverse remarks in 
respect of Hospital Management by K. K 
threatened C for criticizing the 
management and added; "Your privilege 
shall not protect you". C complained to 
the House. The Committee of Privilege 
found K guilty of the breach of privilege 
of the House and committed him to the 
goal. K thereupon brought an action of 
trespass and false imprisonment against 
the defendants but failed. Before the 
Privy Council, one of the questions was 
as to whether the Assembly of 
Newfoundland had power to commit 
for breach of privilege, as incident to the 
House as a legislative body. According 
to K, the Assembly did not possess such 
power. Drawing the distinction between 
(a) conquered colonies, and (b) settled 
colonies, it was urged that in the former, 
the power of the Crown was 
paramount, but in the latter, the 
Colonists carried with them the great 
Charter of Liberty (Magna Carta) that 
"No man shall be imprisoned but by the 
lawful judgment of his peers, or by the 
law of the land.” The Privy Council held 
that Newfoundland was a settled and 
not a conquered colony and the settlers 
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carried with them such portion of its 
Common Law and Statute Law as was 
conferred and also the rights and 
immunities of British subjects. The 
Judicial Committee held that the Crown 
did not invest upon the Legislative 
Assembly of Newfoundland the power 
to commit for its contempt. 


Nikesh Tarachand Shah vs Union Of 
India on 23 November, 2017 
R.F. Nariman, J. 


The provision for bail goes back to 
Magna Carta itself. Clause 39, which 
was, at that time, written in Latin, is 
translated as follows: 


“No free man shall be seized or 
imprisoned or stripped of his rights or 
possessions, or outlawed or exiled, or 
deprived of his standing in any other 
way, nor will we proceed with force 
against him, or send others to do so, 
except by the lawful judgment of his 
equals or by the law of the land.” It is 
well known that Magna Carta, which 
was wrung out of King John by the 
barons on the 15th of June, 1215, was 
annulled by Pope Innocent III in August 
of that very year. King John died one 
year later, leaving the throne to his 9 
year old son, Henry Ill. It is in the reign of 
this pious King and his son, Edward I, 
that Magna Carta was recognized by 
kingly authority. In fact, by the statutes 
of Westminster of 1275, King Edward | 
repeated the injunction contained in 
clause 39 of Magna Carta. However, 
when it came to the reign of the Stuarts, 
who believed that they were kings on 
earth as a matter of divine right, a 
struggle ensued between Parliament 
and King Charles |. This led to another 
great milestone in the history of England 
called the Petition of Right of 1628. 
Moved by the hostility to the Duke of 


Buckingham, the House of Commons 
denied King Charles | the means to 
conduct military operations abroad. The 
King was unwilling to give up his 
military ambition and resorted to the 
expedient of a forced loan to finance it. 
A number of those subject to the 
imposition declined to pay, and some 
were imprisoned; among them were 
those who became famous as “the Five 
Knights”. Each of them sought a writ of 
habeas corpus to secure his release. One 
of the Knights, Sir Thomas Darnel, gave 
up the fight, but the other four fought 
on. The King’s Bench, headed by the 
Chief Justice, made an order sending 
the knights back to prison. The Chief 
Justice’s order was, in fact, a provisional 
refusal of bail. Parliament being 
displeased with this, invoked Magna 
Carta and the statutes of Westminster, 
and thus it came about that the Petition 
of Right was presented and adopted by 
the Lords and a reluctant King. Charles | 
reluctantly accepted this Petition of 
Right stating, “let right be done as is 
desired by the petition”. Among other 
things, the Petition had prayed that no 
free man should be imprisoned or 
detained, except by authority of law. In 
Bushel’s case, decided in 1670, Chief 
Justice Sir John Vaughan was able to 
state that, “the writ of habeas corpus 
is now the most usual remedy by which 
a man is restored again to his liberty, if 
he have been against law deprived of 
it.” Despite this statement of the law, 
one Jenkes was arrested and imprisoned 
for inciting persons to riot in a speech, 
asking that King Charles Il be petitioned 
to call a new Parliament. Jenkes went 
from pillar to post in order to be 
admitted to bail. The Lord Chief Justice 
sent him to the Lord Chancellor, who, in 
turn, sent him to the Lord Treasurer, 
who sent him to the King himself, who, 
“immediately commanded that the laws 
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should have their due course.” (See 
Jenke’s case, 6 How. St. Tr. 1189 at 
1207, 1208 (1676)). It is cases like these 
that led to the next great milestone of 
English history, namely the Habeas 
Corpus Act of 1679. This Act recited that 
many of the King’s subjects have been 
long detained in prison in cases where, 
by law, they should have been set free 
on bail. The Act provided for a habeas 
corpus procedure which plugged legal 
loopholes and even made the King’s 
Bench Judges subject to penalties for 
non-compliance.The next great 
milestone in English history is the Bill of 
Rights of 1689, which was accepted by 
the only Dutch monarch that England 
ever had, King William Ill, who reigned 
jointly with his wife Queen Mary Il. It is 
in this document that the expression 
“excessive bail ought not to be 
required....” first appears in Chapter 2, 
clause 10. What is important to learn 
from this history is that clause 39 of 
Magna Carta was subsequently 
extended to pre-trial imprisonment, so 
that persons could be enlarged on bail 
to secure their attendance for the 
ensuing trial. It may only be added that 
one century after the Bill of Rights, the 
US Constitution borrowed the language 
of the Bill of Rights when the principle of 
habeas corpus found its way into Article 
1 Section 9 of the US Constitution, 
followed by the Eighth Amendment to 
the Constitution which expressly states 
that, “excessive bail shall not be 
required, nor excessive fines imposed, 
nor cruel and unusual punishments 
inflicted”. We may only add that the 
Eighth Amendment has been read 
into Article 21 by a Division Bench of 
this Court in Rajesh Kumar v. 
State through Government of NCT of 
Delhi (2011) 13 SCC 706, at paragraphs 
60 and 61. 


Kanu Sanyal vs District Magistrate, 
Darjeeijng ... on 11 September, 1973 


The reason why it became so may be 
explained by quoting the following (1) 
[1923] A. C. 603.) passage from the 
article of Maxwell Cohan on "Habeas 
Corpus Cum Causca" in 18 Canadian Bar 
Review at page 20: "The struggle took 
the form of the assertion of jurisdiction 
on the part of combatant courts over 
matters as well as persons. Now the 
corpus cum causa was essentially a 
personal writ in the sense that the 
person of the party named was the 
subject matter to be had and dealt with 
by the court. It will at once be apparent 
that if the Chancery or Exchequer or the 
special courts could not retain control 
over the bodies of parties and suitors 
before them and, further, could not 
control their actions upon the 
determination of the suit so as to ensure 
execution of their judgments, their 
power would be seriously impaired. This 
was precisely what the King's Bench and 
Common Pleas had in mind when they 
issued writs of habeas corpus to 
applicants held under the process of 
some rival tribunal." 


The common law courts thus used the 
writ of habeas corpus to protect, assert 
and extend their own jurisdiction 
against the various rival courts by 
securing the release of litigants and 
others from custody. By means of this 
writ they brought before themselves 
and released persons who had been 
imprisoned by one of the rival courts if.’ 
in their opinion, the court had acted in 
excess of its jurisdiction. The writ of 
habeas corpus, known in this form as 
habeas corpus ad subliciandum, thus 
came to be a writ by which a person 
unlawfully imprisoned could secure his 
release. In this way it assumed great 
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constitutional importance as a device for 
impugning the validity of arbitrary 
imprisonment by the executive and, as 
pointed out by Holdsworth in vol. 1 of 
his “History of English Law...... its position 
as the most efficient protector of the 
liberty of the subject was unquestioned 
after the Great Rebellion". It was for this 
reason that men began to assign as its 
direct ancestor the clauses of the Magna 
Carta which prohibited imprisonment 
without due process of law. The history 
of the writ which we have given shows 
that there is no direct descent but there 
can be no doubt that there is an indirect 
connection between the writ and the 
Magna Carta, because, far more 
effectively than any other remedy, the 
writ helped to vindicate the right of 
freedom guaranteed by the famous 
words of the Magna Carta. The decision 
in Darnel's case(1) was a set-back in the 
struggle for liberty since it eroded to 
some extent the effectiveness of the writ 
by taking the view that a return that the 
arrest was "by the special command of 
the King" was a good and sufficient 
return to the writ, which meant that a 
lawful cause of imprisonment was 
shown. But the Petition of Right, 1627 
overruled this decision by declaring such 
a case of imprisonment to be unlawful. 
In the same way, it was enacted in the 
Habeas Corpus Act, 1640 abolishing the 
Star Chamber that any person 
committed or imprisoned by order of 
the Star Chamber or similar bodies or by 
the command of the King or of the 
Council should have his habeas corpus. 
There were various other defects also 
which were revealed in course of time 
and with a view to remedying those 
defects (1)(1627) 3 State Trials 1.and 
making the writ more efficient as, an 
instrument of securing the liberty of the 
subject unlawfully detained, reforms 
were introduced by the Habeas Corpus 


Act, 1679, and when even these reforms 
were found insufficient, the Habeas 
Corpus Act, 1816 was enacted by which 
the benefit of the provisions of the 
Habeas Corpus Act, 1679 was made 
available in cases of civil detention and 
the judges were empowered to inquire 
into the truth of the facts set out in the 
return to the writ. The machinery of the 
writ was thus perfected by legislation 
and it became one of the most 
important safeguards of the liberty of 
the subject and, as pointed out by Lord 
Halsbury L.C., in Cox v. Hakes,({1) it has 
throughout "been jealously maintained 
by courts of law as a check upon the 
illegal usurpation of power by the 
executive at the cost of the liege. 


It will be seen from this brief history of 
the writ of habeas corpus that it is 
essentially a procedural writ. It deals 
with the machinery of justice, not the 
substantive law. The object of the writ is 
to secure release of a person who is 
illegally restrained of his liberty. The writ 
is, no doubt, a command addressed to a 
person who is alleged to have another 
person unlawfully in his custody 
requiring him to bring the body of such 
person before the court, but the 
production of the body of the person 
detained is directed in order that the 
circumstances of his detention may be 
inquired into, or to put it differently, "in 
order that appropriate judgment be 
rendered on judicial enquiry into the 
alleged unlawful restraint". The form of 
the writ employed is “We command you 
that you have in the King’s Bench 
Division of our High Court of Justice- 
immediately after the receipt of this our 
writ, the body of A.B. being taken and 
detained under your custodytogether 
with the day and cause of his being 
taken and detained-to undergo and 
receive all and singular such matters and 
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things as our court shall then and there 
consider of concerning hint in this 
behalf". The underlined words show 
that the writ is primarily designed to 
give a person restrained of his liberty a 
speedy and effective remedy for having 
the legality of his detention enquired 
into and determined and if the, 
detention is found to be unlawful, 
having himself discharged and freed 
from such restraint. The most 
characteristic element of the writ is its 
peremptoriness and, as pointed out by 
Lord Halsbury, L.C., in Cox v. Hakes,(1) 
"the essential and leading theory of the 
whole procedure is the immediate 
determination of the right to the 
applicant's freedom" and his release, if 
the detention is found to be unlawful. 
That is the primary purpose of the writ; 
that is its substance and end. The 
production of the body of the person 
alleged to be wrongfully detained is 
ancillary to this main purpose of the 
writ. It is merely a means for achieving 
the end which is to secure the liberty of 
the subject illegally detained. In the early 
days of development of the writ, as 
pointed out above, the production of 
the body of the person alleged to be 
wrongfully detained was essential, 
because that was the only way in which 
the courts of common law could assert 
their jurisdiction by removing parties 
from the control of the rival courts and 
thereby impairing the power of the rival 
(1) [1890] 15 A. C. 506. 


Kantaru Rajeevaru vs Indian Young 
Lawyers Association ...on 14 November, 
2019 

Ranjan Gogoi CJ 


The rule of law was first established 
against absolutist monarchs. 


Thus, in the Magna Carta, which was 
signed by King John of England on 15 
June, 1215, it was stated: “39. No free 
man shall be seized or imprisoned or 
stripped of his rights or possessions, or 
outlawed or exiled, or deprived of his 
standing in any other way, nor will we 
proceed with force against him, or send 
others to do so, except by the lawful 
judgment of his equals or by the law of 
the land. To no one will we sell, to no 
one deny or delay right or justice.” 
Despite the fact that Pope Innocent Ill, 
by a papal bull, in August of that year, 
annulled the Magna Carta, 
the Magna Carta was repeatedly 
affirmed by English monarchs. Copies of 
it were printed and distributed both in 
the time of Henry Ill, i.e., the son of King 
John, and Edward I, King John’s 
grandson. The next important landmark 
in English Law, so far as the rule of law is 
concerned, is the famous Petition of 
Right3 of 1628, in clause VIII of which, it 
was stated: Bona fide criticism of a 
judgment, albeit of the highest court of 
the land, is certainly permissible, but 
thwarting, or encouraging persons to 
thwart, the directions or orders of the 
highest court cannot be countenanced 
in our Constitutional scheme of things. 
After all, in India’s tryst with destiny, we 
have chosen to be wedded to the rule 
of law as laid down by the Constitution 
of India. Let every person remember that 
the “holy book” is the Constitution of 
India, and it is with this book in hand 
that the citizens of India march together 
as a nation, so that they may move 
forward in all spheres of human 
endeavour to achieve the great goals 
set out by this “Magna Carta” or Great 
Charter of India. 
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CONSULTATIVE LOBBYING ON YOUR BEHALF 
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MONITORING THE INTEGRITY OF BRITISH AIRWAYS AND UK THE THESE TWO ENTITIES HAVE 
SERVED GREAT BRITAIN OVER A CENTURY. BILLIONS OF PASSENGERS HAVE FLOWN WITH BRITISH 
AIRWAYS AND HAVE USED HEATHROW AIRPORT FACILITIES. 


Would you be interested in us intervening on your behalf over a dispute with the British Airways PLC or 
with UK Civil Aviation Authorities on any matter concerning your business travel, cargo or any other 
contract services? If you are not Satisfied with the service rendered by British Airways PLC please do 
write to us and we will mediate on your behalf. The Magazine will be a prime source of raising the 
awareness on contractual and public law obligations and help precipitate action from the concerned 
parties. This is purely an effort at lobbying. We will lobby the policy makers and the legislators on 
matters that strike at the heart of the travel industry. British Airways is at the forefront of public 
diplomacy of the United Kingdom. You would be required to send us a detailed report on the issues you 
have confronted and why you think you have been let down, inconvenienced or unfairly treated. We 
would be pleased to lobby the Airline, Heathrow Airport Ltd and the British Government on your behalf. 


CONTACT 

The British Airways / UK Airports Authorities Consultative Lobby 
C/o KC The King’s Counsel Magazine 

No. 7/1, 4" Lane, Rawathawatta 

Moratuwa, Sri Lanka 

Tel; 00 94 72 0622 482, Email: kcthekingscounsel@gmail.com 
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SPECIAL MESSAGE TO THE PRESIDENT OF 
THE UNITED STATES OF AMERICA JOE BIDEN ON 
NATIONAL SECURITY OF CANADA, UK, NATO, ISRAEL, INDIA, JAPAN, SOUTH 
KOREA, AUSTRALIA AND NEW ZEALAND 


Dear Mr. President, 


The invention of hypersonic missiles by the perceived enemies of the United States would be a huge national 
security concern. The speed with which they are delivered will wreak havoc resulting in breaking the 
constitutional order of the United States which it had cherished for two centuries. The attack on the U.S. satellite 
communication facilities in space could be the first strike option against the U.S. It could cut off the President of 
the U.S from the Nation, from the Military Commanders and the civil government as a result you will not be able 
to communicate with U.S allies viz., Canada, UK, Europe/ NATO, Israel, Japan, South Korea, India, Australia, New 
Zealand, and elsewhere. Your position as Commander-In-Chief of the U.S forces would be meaningless if you are 
unable to communicate with the Nation. The key allies of the U.S., would lose confidence in your ability to wage a 
coordinated battle against the perceived enemies. The authoritarian regimes in the World would feel triumphant 
and forge new strategic alliances. 


We, KC - The King’s Counsel Magazine, call upon you to immediately appoint a Presidential Commission to inquire 
into the efficacy of the U.S constitution and whether it should be suitably revised or amended to deal with the 
new threats. This will ensure that the security of the strategic allies of the U.S too is quaranteed in case such an 
eventuality takes place. 


OVER TO YOU MR. PRESIDENT 


SRINATH FERNANDO, LLM, 
EDITOR-IN-CHIEF, 
KC — THE KINGS COUNSEL MAGAZINE 
No. 771, 47 LANE, RAWATHAWATTA, MORATUWA, SRI LANKA 


TEL 0094 72 0622 482 
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